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No. 1325

IN THE

mniteb States

(Tircuit Court of Hppeals

FOR THE NINTH CIRCUIT.

Z. R. CHENEY, as Administrator, etc.

Plaintiff in Error,

VS.

ALASKA TREADWELL GOLD MIN-

ING CO..

Defendant hi Error.

BRIEF OF DEFENDANT IN ERROR.

The facts are undisputed and are as follows:

1. On August 24th, 1903, Emery Valentine was

appointed administrator of the estate of Ole Linge,

deceased, by the Probate Court for Douglas Island

Precinct. Valentine qualified and entered upon his

duties as administrator.

2. On August 31st, 1903, the District Judge

made an order accepting the resignation of the Commis-

sioner for Douglas Island Precinct, and directing that



the territory embraced within the Precinct be added to

the Juneau Precinct, and that the records of that Pre-

cinct be deUvered to H. H. Folsom, the Commissioner

for the Juneau Precinct.

3. In March, 1905, Z. R. Cheney and R. W. Jennings,

claiming to represent the heirs of the deceased, filed a

petition in the Probate Court at Juneau, praying for the

removal of Valentine, and the appointment of some

other person as administrator. The petition was

heard, and an order made that Valentine be removed,

and that Z. R. Cheney be appointed as administrator.

Z. R. Cheney took an oath of office, and filed the

required bond.

4. Valentine took an appeal from this order of

removal to the District Court, which appeal is still

pending.

5. Cheney, as administrator, brought this action to

recover damages for the death of Linge. The jury

returned a verdict for $10,000. The defendant made a

motion for a new trial and a motion in arrest of judg-

ment. The motion for the new trial was denied. The

motion in arrest of judgment was granted and the

action dismissed on the ground that plaintiff had no

capacity to sue.

We call the attention of the Court to the following

three points of law arising from the above facts:

1st. The order of the District Judge did not have

the effect of removing the case of Linge's Estate into

the Probate Court of Juneau, so as to vest jurisdiction



in that Court to remove the administrator and appoint

another.

2nd. The order of the removal of Valentine

—

conceding that the Probate Judge at Juneau had juris-

diction—does not go far enough to authorize the

appointment of Cheney, for the reason that the order

utterly fails to revoke Valentine's letters of adminis-

tration.

3rd. The Court had no power to appoint Cheney

pending Valentine's appeal.

I.

THE ORDER OF THE DISTRICT JUDGE DID NOT HAVE THE EFFECT

OF REMOVING THE CASE OF LINGE'S ESTATE INTO THE
PROBATE COURT OF JUNEAU, SO AS TO VEST JURISDIC-

TION IN THAT COURT TO REMOVE THE ADMINISTRATOR
AND APPOINT ANOTHER.

In considering this question, it is necessary to bear

in mind the character of Probate Courts in Alaska.

They are purely creatures of the Code. The sections

of the Code governing their appointment, jurisdiction,

etc., are as follows:

Sec. 6, part III, p. 133:

"The respective Judges, of the Court shall

appoint, and at pleasure remove, clerks and com-
missioners in and for the District, who shall have
the jurisdiction conferred by law in any part

thereof; but who shall, during their terms of

office, each reside at the place in the District

designated in the respective orders appointed.

"The Commissioners shall be ex-officio Justices

of the Peace, Kecorders and Probate Judges, and



perform all the duties and exercise all the powers,
civil and criminal, imposed, or conferred on the
United States Commissioners by the general laws
of the United States, and the special laws appli-

cable to the District."

Sec. 763, part IV, p. 302, provides:

"The Commissioners appointed in pursuance of

this act, and other laws of the United States shall

have jurisdiction within their respective precincts,

subject to the supervision of the District Judge, in

all testamentary and Probate matters; that is,

"First: To take proof of wills;

"Second: To grant and revoke letters testa-

mentary, of administration and of guardianship."

(Then follow five other specific grants of power not

material to this inquiry.)

Sec. 940, part IV, p. 337:

"There shall be an appeal to the District Court,

of the District of Alaska, from all orders of the

Commissioners exercising the jurisdiction of a

Court of Probate."

The next three sections prescribed how the appeal is

taken; that it may be heard either by the District

Court, or Judge; and there shall be in effect a trial

de novo.

Sec. 1, of part V, p. 357, makes it the duty of the

District Judges to divide their divisions of the District

respectively, into Precincts, and prescribe their bound-

aries.

Sec. 766, part IV, p. 302, prescribes for the records

of the Probate Court.

Other provisions of the Code, not necessary to cite,



constitute the Commissioners Justices of the Peace,

and provide fully for the duties of the Justices Court,

civil and criminal, including its records. Still other

provisions provide for their duties strictly as United

States Commissioners.

It will thus be seen that there are in effect three

offices conferred upon the Commissioners:

1st. Commissioners under the laws of the United

States and of Alaska.

2nd. Justices of the Peace.

3rd. Probate Judges.

A clear line of demarcation separates the duties of

each of these positions. The Justices' Court for

example, though presided over by the Commissioner

has no probate jurisdiction; nor has the Probate Court,

though presided over by the same Commissioner, juris-

diction of an action at law, or of a misdemeanor. To

thoroughly understand the nature of the Probate

Courts, in Alaska then, it is necessary to lay out of our

purview, all other duties conferred upon the Commis-

sioners by other parts of the Code, and consider them

merely as Probate Judges. A reference to the statutory

provisions then show:

1st. These Courts, while provided for by the Code,

are not created by it; they are created by a legislative

act of the District Judge, had pursuant to the Code.

2nd. They have no terms of office, but are appointed

and removed at the pleasure of the District Judge.
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8rd. Their territorial jurisdiction is strictly limited

to the boundaries of their respective precincts.

4th. They exercise their jurisdiction under the

supervision of the District Judge.

5th. The jurisdiction and power conferred is strictly

defined, and even its method of exercise prescribed.

That the Probate Courts of Alaska, then, are inferior

Courts in the strictest sense of the term, would seem

to admit of no question. One of the tests of an inferior

Court is that it is placed under the supervisory control

of other Courts. (8 Am. & Eng. Ency. Law, 2nd. Ed.,

p. 39, note.) This Court, in a carefully eonsideifed-

opinion in the case of Wakefield as admr. etc. v. Wilson,

et al, so held during the present term. This question

is only important for the reason that no presumptions

can be entertained as to the validity of the orders upon

which the plaintiff relies. He must show each step

taken leading to his appointment and that the facts

authorized the Probate Court's action. His counsel

recognized this rule and attempted to comply with it.

After admitting the regular prior appointment of

Valentine, plaintifi" pleaded Valentine's removal, and

his own appointment. Had the Probate Court been a

court of general jurisdiction—a Superior Court—the

production of the letters of administration to Cheney

would have been all that was necessary; the pre-

sumption of jurisdiction and the regularity of the

proceedings of a Court of that character would at once

have arisen, that any prior administrator had been

properly and legally removed, and his letters revoked.



This brings us to a consideration of the question of

the validity of the jurisdiction, assumed by Judge

Folsom, over the case; for if he had no jurisdiction of

the case, he had no power to make any order in it.

By case here is not meant the cause of action;

Ihough these terms are often used as meaning the

same thing; there may be two or more cases pending

for the same cause of action in the same or different

courts, and there may be a cause of action and no

case. Case here means and is used to designate the

proceedings by which the cause of action is litigated

in Court. Used in that sense there are, it is believed,

but three ways in which any Court gains jurisdiction

of a case;

1st. By the filing of appropriate pleadings invok-

ing the Court's action, and the issuance and service

of process, etc.—the ordinary way.

2nd. By the removal of the case by the Court in

which it was brought, as in the first instance, to an-

other Court competent to try it, under a statute per-

mitting such removals.

3rd. By a similar removal by legislative act.

If there is any other mode of vesting a Court with

jurisdiction of a case, in the sense in which the term

is here used, it has escaped our attention; and counsel

for plaintifi" has failed to suggest any. Indeed that is

not their claim. It would be too absurd. Mere pos-

session of the record of a case is clearly not sufiicient,

even though it be an authorized possession. For ex-



ample, if the District Court of Alaska should make an

order, or Congress should enact that the records of

such Court should be delivered to the United States

District Court of Seattle, would it be pretended that

that order or act, would confer jurisdiction on the

Seattle Court to take jurisdiction of cases here pend-

ing, set aside orders of this Court, and made new

ones of its own? Clearly not. Would the situation

be changed by the fact that the act also extended the

territorial jurisdiction of the Seattle Court over

Alaska? Clearly not; for jurisdiction of the case is

one thing, jurisdiction of a territory another and very

different thing. The District Court of Alaska has ju-

risdiction, for instance, over the entire territory of

Alaska; but it has not jurisdiction of any case pend-

ing in Division No. 2 or 3. And this is true, even

though such Court has jurisdiction of the cause of ac-

tion involved in cases there pending. All of which

means nothing more than that one Court cannot in-

terfere with the proceedings in respect to causes de-

pending before another Court.

These views are fully sustained by the decision in

Hunt V. Palao, 4 How. 589, and the cases fol-

lowing it.

These are all collected in the opinion of Judge

Dillon in the case of

Ames V, Ry. Co., Fed. Cas. No. 324.

These cases all arose out of the abolition of terri-

torial Courts, upon the admission of a territory into

the Union as a State; and they show exactly what is
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necessary in order to transfer jurisdiction over cases

pending in the territorial Courts to the newly created

Courts of the State. Judge Dillon holds in the Ames
case, or rather he assumes as settled law, that the

new Court could not take cognizance of any cause

pending in the Courts abolished by the admission of

the territory as a State, unless such causes were ex-

pressly transferred by legislative act. As it is aptly

put by Mr. Justice Gray, in the case of

Konigsberger v. Richmond Silver Mining Co.,

158 U. S. 48:

"Courts of the United States inferior to this

Court, having no jurisdiction, except as conferred
by Congress, Congressional legislation is neces-

sary to enable those Courts, after the admission
of a State, to take jurisdiction of cases previously

brought in the territorial Courts."

See also for an instructive case bearing upon the

question:

Dome V. Richmond Silver Mining Co., 43 Fed.

691;

Pendleton v. Couling, 27 Pac. 388.

The rule is based upon the very foundations of the

nature of a Court. No Court, however general its

jurisdiction over causes of action, can gain jurisdic-

tion of a case, until that jurisdiction is invoked in the

manner provided by law. Hence when a case is once

brought in one Court, every other Court is necessarily

deprived of jurisdiction of that case. It may be trans-

ferred or removed into another Court, either by order

of the Court having the power so to do, or by legisla-
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tive enactment. But until so transferred, any order

made therein by another Court than the one where it

was pending would be absolutely void.

These principles are so well settled, and indeed so

obvious, that we apprehend they will not be seriously

controverted. The only recourse then, for plaintiff to

maintain his capacity to sue, is to contend successfully

that the order of the District Judge directing that the

retiring Commissioner at Douglas deliver, the records

of his oflfice to Judge Folsom, has the effect, or was

equivalent to an order transferring the pending cases

in the Douglas Court to the Juneau Court. Let us

briefly examine this contention. In the first place, it

must be borne in mind, as said before, that the Pro-

bate Court, being a court of limited and inferior juris-

diction, there is no presumption in favor of its juris-

diction. Those who rely upon its orders or decrees

must point out the authority by which they are pro-

nounced. Nor is the power exercised by such Courts

ever extended or enlarged by construction. The

power exercised must be clearly within the power

granted. Now the power to act in the case of the

Estate of Ole Linge, must be found, if found at all,

not in any law of Alaska, for that law, impliedly at

least, forbids one Probate Court from taking jurisdic-

tion of a Probate case brought in another Court (Sec.

772, subd. 5) but in the order of the District Court.

The order in question merely directs the delivery of

the records. The scope and legal effect of the order

must be gathered from its language. It cannot be
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stretched beyond its plain meaning because, we know
that it should have been so drawn as to include some-

thing it does not. If its meaning is ambiguous, it may-

be interpreted so as to meet the obvious purposes in

view in passing it. But that is the limit of construc-

tion. Construction, in short, cannot be made to put

something into an order or legislative act that is

plainly not there. To have given Judge Folsom juris-

diction, of the Ole Linge estate, and completed the

work of the Douglas Court, the order should have

provided in substance "that all causes now pending in

" the Justice and Probate Court at Douglas are hereby

" ordered transferred to the U. S. Commissioner's Court

" at Juneau, and there docketed in the proper dockets;

'* and the said Court at Juneaa is hereby made and con-

" stituted the successor of the said Court at DouglaS'

" and said causes shall be proceeded with in the said

" Court, at Juneau, the same as if originally brought in

•' such Courts, and the records and files of the said

" Court, at Douglas, are hereby made and constituted

" the records and files of the Court at Juneau, and are

*' ordered transmitted and delivered to the U. S. Com-
" missioner at Juneau, to be by him safely kept as a

" part of the records and files of his office."

This was certainly the substance of what was

required, if we are to follow the methods pointed out

in the cases above cited. Is all this met by a simple

order to deliver the records? To state the question is

to answer it. Why, the said records are not even

made the records of Judge Folsom's office. But we

will not enlarge upon so obvious a matter further.
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There is another point to be considered in this con-

nection. The appointment of Cheney was in reality

the appointment of an administrator de bonis non.

He was appointed to administer a part of the estate

alleged to have been unadministered by Valentine.

Such being the case, he was what the law denominates

an administrator de bonis non. Now, an adminis-

trator de bonis non can only be appointed by the

Court which appointed the original administrator.

Barnett v. Meadows, 46 Am. Dec. 517.

In that case, an administration de bonis non was ap-

pointed in Nelson County. The original administrator

was appointed in Washington Co., held that the second

appointment was void, and the administrator de bonis

non could not sue for property of the intestate.

It may be contended that such a holding would de-

prive those interested in the Ole Linge estate of any

remedy, for grievances they may have. Even if that

were true, it does not follow that it should induce

this Court to disregard the law. But it is not true.

This Court, under its supervisory jurisdiction could

undoubtedly have afforded any relief to which parties

were entitled. Furthermore, if, instead of invoking

the aid of a Court without jurisdiction, the plaintiff

had petitioned this Court to make the requisite order,

it could have remedied the omission by a supplemen-

tal order constituting Judge Folsom the successor of

Judge Irwin, and have thereby empowered the former

to take jurisdiction of the case of Ole Linge estate.
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11.

THE ORDER OF THE REMOVAL OF VALENTINE—CONCEDING THAT
THE PROBATE JUDGE AT JUNEAU HAD JURISDICTION-
DOES NOT GO FAR ENOUGH TO AUTHORIZE THE APPOINT-
MENT OF CHENEY, FOR THE REASON THAT THE ORDER
UTTERLY FAILS TO REVOKE VALENTINE'S LETTERS OF
ADMINISTRATION.

The apparent confusion in the adjudication bearing

upon this question, is due to the distinction between

the force and eflfect given to the decrees of Courts of

superior, and Courts of inferior jurisdiction. In a

Court of Probate, established by a constitution

and made a superior Court, an order of appoint-

ment of a second administrator is conclusive

proof of the fact that the prior letters of admin-

istration were revoked. And this is true al-

though the record fails to show such revocation. For

it will still be presumed that the order was made and

not entered. But this is not the rule with respect to

Courts of a limited jurisdiction or inferior Courts. No

presumptions arise as to the validity of their acts. The

facts showing their validity must appear.

18 Cyc, p. 155.

Further confusion results from the confusion of

terms. "Removal of the adminis'trator" and "revoca-

tion of letters" are often used as meaning the same

thing. But they do not. "Revocation of letters" is a

removal of the administrator. But an order removing

the administrator does not revoke his letters any more

than an order of appointment of an administrator is the

same thing as the issuance of his letters. Woerner, in

his valuable work on the American Law of Adminis-



14

tration, in speaking of the power of revocation, says;

"In most of the states the power to revoke
letters granted, or as it is more usually termed,
to remove an executor or administrator, is vested
exclusively in the Probate Court."

Woerner, Vol. 1, p. 569.

On the preceding page, he lays down the rule em-

phatically that the authority conferred by the letters

cannot be questioned in another Court until such

letters are revoked. It is clear therefore that it is the

revocation of the letters that operates as a removal of

the administrator and that no order short of an order

revoking the letters can have that effect. Such, indeed,

is the plain meaning of our Code. In the grant of ju-

risdiction, Sec. 763, Subdivision second, the language

is: "to grant and revoke letters" etc. And in Sec. 782,

in providing what shall be done, if will is found after

grant of letters of administration, it says: "such letters

shall be revoked". And in the next section, relating

to the same subject, where charges are preferred

against the administrator, the language is: "if the Court

" find the charge to be true, it shall make an order re-

" moving such administrator and revoke his letters".

These authorities clearly show that the only order

which puts an end to the authority of an administrator

is one revoking his letters. This Court has reason^

-th4fr4aa4^Wr-ott4Myith^-thQ oaro and-eteftPftees that Qi^

-Hsportance -of- ^« ease—demanded-- and- -r-eae^hed -Se-

same conclusions in the Wakefield ease, before oited-.

-Counsel for the plaintiff claim that decision is not law^

but they cite, and can cite no decision in conllict wifeb'



15

i*. Apparent conflict, as the Court in that case shows,

is due to the difference between the presumptions in

favor of Courts of superior and those of inferior juris-

diction.

III.

THE COURT HAD NO POWER TO APPOINT CHENEY PENDING

VALENTINE'S APPEAL.

All the authorities are unanimous in sustaining the

negative of this proposition where the Court, as the

Alaska Probate Court is, one of inferior jurisdiction.

Woerner, Vol. II, p. 1204.

18 Cyc, p. 158.

We call the attention of the Court to the following

portion of the opinion of the learned District Judge,

rendered in this case and set out in the Transcript at

pages 95 et seq.:

"But counsel argues, Irwin having resigned as com-

missioner, the Douglas Island Precinct having been

abolished, the records and property of the Douglas Is-

land Precinct having been delivered to the Juneau com-

missioner, and the jurisdiction of the territory of the

old precinct having been vested in him by another or-

der of the Court, the power under the order of July

24, 1900, was revived, and he took jurisdiction of the

Linge case by virtue of the two. Such a construction

is not reasonable. Irwin was neither absent nor dis-

qualified. On the contrary, he was no longer a com-

missioner, and the precinct and court on Douglas Island

had ceased to exist—were defunct. The plain purpose
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of the order of July 24, 1900, was to provide for an ad-

ministration of the civil and criminal law in a precinct

when the commissioner as ex-officio justice of the peace

of any given precinct was, for any reason, unable to

perform the duties of that office. It was not made to

meet any such contingency as has arisen here.

When Irwin resigned and the Douglas Island Court

and precinct became defunct on Aug. 31, 1903, there

were certain cases or proceedings pending and in pro-

cess of administration. The Linge estate proceeding

was one of these. One of counsel, for plaintiff ques-

tions the propriety of applying the term 'case' to a pro-

ceeding in a probate court. Whether it should be des-

ignated as a 'case' or as a 'proceeding' appears to the

Court to be a mere quibble over terms which is without

the least force or importance. Whatever the term may

be by which it is denominated, the fact remains that

before a Court can act in a particular matter, it must

have acquired jurisdiction, and an argument over the

name to be applied to that matter does not aid in arriv-

ing at the principal question involved in the case at bar.

If, then, the order of July 24, 1900, cannot be deemed

to have given the Juneau commissioner jurisdiction,

from what source did he obtain it, if at all?

There are generally three ways in which jurisdiction

of a case or proceeding may be obtained by a court:

(a) By the filing of proper and appropriate pleadings in

the court. This is the ordinary way. (b) By an order

of the Court in which a case has been initiated, as

above, transferring the case to another court, (c) By
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virtue of enactment of the law-making power. Did

the Juneau Probate Judge acquire jurisdiction of the

proceeding in the ordinary way? He certainly did not-

The proceeding had been initiated in the Douglas Is-

land Court. The steps taken before the Juneau Pro-

bate Judge were for the removal of the acting adminis-

trator and not for the initiation of administration.

There was no order of the Douglas Island Probate

Judge transferring the proceedings to Juneau. There-

fore, if the Probate Judge of the Juneau precinct ac-

quired jurisdiction at all, it must have been by virtue

of authority given by the law-making power. An ex-

amination of the special act of Congress applicable to

Alaska for grants of jurisdiction has already been

made. Nothing therein can be found to warrant the

Probate Judge in assuming jurisdiction of pending

cases. There is another source of quasi legislative

enactment to be found in Alaska. As a result of the

supposed isolation of the District of Alaska, and its

great distance from the seat of the Federal Govern-

ment, a peculiar form of government for the District

has grown up, by which many and diverse functions

have been given by Congress to the Judges of the Dis-

trict Court. Not the least of these is the power to

make certain provisions for the District by means of

court orders. Sees. 6 and 13 cited above and Sees. 1

and 2, Tit. Ill, of Chap. 786 L. 1900, 31 U. S. St. at L.,

p. 494. Congress has empowered the District Judges

not only to appoint and remove commissioners who

shall be ex-officio recorders and Probate Judges, but

has also directed them to define, change or abolish
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recorder's districts and commissioners' precincts, as

the public welfare might demand. By virtue of this

power, the Judge of this court, on July 24, 1900, made

and entered an order in which among other things,

he defined the boundaries of the Douglas and the

Juneau commissioner's precincts. On Aug. 25, 1903,

he made another order, becoming effective on Aug.

31, 1903, by which he accepted the resignation of the

Douglas Island Commissioner, abolished the Douglas

Island commissioner's precinct, transferred jurisdic-

tion of the territory of that precinct to the Juneau

commissioner and directed Irwin, the retiring com-

missioner, to 'deliver the records and property of his

oflSce to H. H. Folsom, U. S. Commissioner and Ex-

officio Recorder of the Juneau Recording District',

This, then, is the quasi statute by virtue of which it is

sought to sustain the acts of Commissioner Folsom in

taking jurisdiction of the Linge matter. Plaintiff as-

serts that this order is sufficient to transfer jurisdic-

tion of the cases and directs the attention of the Court

to the case of Bird v. U. S., 187 U. S. 18; where the

Supreme Court states the presumption

—

•against a construction which would render a

statute ineffective or insufficient, or which would
cause grave public injury or inconvenience.'

This Court is cognizant of this rule of statutory con-

struction and appreciates the unfortunate result of a

construction which will not uphold the jurisdiction

assumed by Commissioner Folsom. At the same

time, no Court would be warranted in reading into the
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law something that patently is not there. The Court

must construe the law as it is found, maintaining its

sufficiency, if it may, but without hesitation, declaring

it to be ineffective if it must.

Nowhere in this order of Aug. 25, 1903, does there

appear a direction for the transfer of pending cases.

True, it directs the 'delivery of the records and prop-

erty' of the Douglas Island office to Commissioner

Folsom. But the delivery of records does not vest

jurisdiction of pending cases. Hunt v. Palao, 4 How.

589. In Re Harlan's Estate, 24 Cal. 182. Neither

does the transfer of the territory to the Juneau Com-

missioner, either of itself or when taken with the

direction 'to deliver the records and property' carry

pending cases. Any proceeding or case initiated

after Aug. 31, 1903, or any cause of action arising

prior thereto within the old precinct of Douglas

Island, but upon which no action or proceeding has

been commenced prior to the abolition of the pre-

cinct, is properly within the jurisdiction of Commis.

sioner Folsom, as laid down by that order. But the

cases which had been initiated before Irwin and were

undisposed of and pending on Aug. 31, 1903, when

the precinct was abolished, do not seem to be within

the purview of that order. If this order or the laws

of Alaska do not vest Commissioner Folsom with jur-

isdiction of the Linge case, how then may he have

acquired it?

Defendant asserts that inferior courts have no jur-

isdiction except that conferred by acts of the law-
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making power, and since there is no such authority

here, the Juneau Probate Judge had no jurisdiction in

the case. Hunt v. Palao, 4 How. 589; Ames v. Ry.

Co., Fed. Case No. 324, aud cases there cited. Konigs-

berger v. Richmond Silver Mining Co., 158 U. S. 48.

Dome V. Richmond Silver Mining Co., 43 Fed. Rep.

691. Pendleton V. Cowling, 27 Pac. 388. But plaintiflF

replies that these are all cases in which a change of

sovereignty is involved, where a state has taken the

place of a territory, and the questions have arisen in

transferring cases from Territorial to State courts;

and that, in the case at bar, no such question is in-

volved; that the sovereign power remains the same and

therefore no necessity existed for a specific legislative

enactment transferring pending cases.

He also asserts that a question similar to that

involved here was raised in the case of Bird v. U. S.,

cited above, and that the Supreme Court decided

adversely to defendant's contention. The question in

that case was somewhat analogous, but the decision

turned on certain saving clauses in the Alaska Code.

That case, therefore, does not seem to sustain plain-

tiflTs contention.

The cases cited by defendant do involve the ques-

tion of sovereignty, as urged. Notwithstanding that,

there is to be found underlying each decision the

principle that one court cannot assume jurisdiction of

cases pending in another court when that other court

has become defunct, from whatever cause, without

that jurisdiction be conferred by act of the law-

making power.
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Nor is this principle confined to cases where the

transfer is sought from a territorial to a State court.

The same rule exists where the jurisdiction of courts

of counties in the same State are involved. The

matter of the Estate of Harlan, 24 Cal. 182, is a case

in point. In this case, the Court says:

'In organizing the new county of Alameda,
no provision was made for transferring to the
new county the jurisdiction to administer the
estates of those who had already died in the
County of Santa Clara. Provision is made for

transferring certain records and legal proceed-
ings of a local character from the County of

Santa Clara to the County of Alameda
The residence of the party at the time of his
death and not the situation of his estate is the
test of jurisdiction. The provisions of the act
cited clearly do not embrace cases like the one
under consideration. Had the legislature in-

tended to include such cases, they doubtless
would have made provision for them.'

Nor do the provisions of any statute applicable to

Alaska or those provisions of the order of Aug. 25,

1903, embrace cases like that at bar. The Court is

therefore of the opinion that the cases pending in the

Douglas Island Probate Court at the time of its abo-

lition are suspended and must so remain until revived

by an order of this Court transferring jurisdiction

thereof to the Juneau or some other Probate Judge.

In no section of the laws applicable to Alaska is the

Court able to find warrant for the attempt of Commis-

sioner Folsom to assume jurisdiction, and the order of

August 25, 1903, which should have transferred the

cases, is absolutely silent upon the subject. In the
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opinion of the Court it is hopelessly insufficient to

give Commissioner Folsom jurisdiction to act in the

matter. His orders removing Valentine and appoint-

ing Cheney are therefore void, and Cheney has no

capacity to bring or maintain this action.

The Court is also of the opinion, in view of the

peculiar phraseology of the sections of the Alaska

Code, 763, subd. 2, 783, 784, of Tit. II, of Chap. 786,

L. 1900, 31 St, at L., p. 456, that to create a vacancy in

the office of an administrator, the order of removal

must also in terms revoke the letters of administra-

,

tion. 1 Woerner, 569. 11 Am. & Eng. Ency., 2d ed.,

815-816. 19 Ency. of Pleading & Practice, 842. Wake-

field V. Wilson, 2 Alaska Rep. p. — . McDonald v.

Jones, 38 Ala, 25. Godion v. Hooper, 45 Ala. 613.

Monroe v. People, 102 111. 408. Neither the first nor

the second order of the Juneau Probate Judge revoked

the letters. Each order merely stated that Valentine

'is removed as such administrator.' This was not suffi-

cient under the Code to create a vacancy. Therefore,

Cheney's appointment was void, and he had no capacity

to institute this action."

We respectfully submit that for the foregoing rea-

sons the judgment should be affirmed.

Malony & Cobb,

John Flouenoy,

Attorneys for Defendant in Error.


